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CORRUPTION RISKS IN PROCUREMENT

In October 2020, the Verkhovna Rada of Ukraine registered the draft
Law of Ukraine «On Amendments to the Law of Ukraine» On Public
Procurement «To Prevent Customer Abuse when Disclosing Information
and on the Rights of Procurement Participants» (hereinafter referred to as
the draft Law). According to the explanatory note, the draft Law was
developed in order to protect the rights and interests of all persons taking
part in the procurement procedure, as well as to expand the list of information
and documents that are necessarily published by the customer on the web
portal of the Authorized Body. So, taking into account the above, the draft
Law provides for the introduction of two key amendments to the Law of
Ukraine «On Public Procurement», in particular: a) on the obligation of the
customer to publish all the estimate documentation in the event of the purchase
of works (services) for repair (construction); b) on the granting of the right
to participate in the consideration of the complaint to the participant determined
by the decision of the customer as the winner (admitted by the decision of
the customer to the auction), if such a decision is appealed by another entity.
Now, thanks to the procurement reform in Ukraine, procurement procedures
are carried out electronically through the public procurement system ProZorro,
which is designed to ensure that corruption is minimized. At the same time,
the introduction of e-procurement makes it difficult, but does not completely
exclude the possibility of corruption risks during public procurement.

The provisions of the Law of Ukraine «On Public Procurement» [1]
establish the obligation of customers to publish the procurement agreement
and all annexes to it within three working days from the date of its conclusion.
Estimated documentation is one of the main documents that determines the
estimated cost of construction or repair of a planned project – an object,
structure, road or part thereof. It is the estimate documentation and its
estimated part that detail the construction costs that the contractor must comply
with when executing the contract for the purchase of repair (construction)
works (services).

We analyzed the contracts for the purchase of repair (construction) works
(services) published by customers in the electronic public procurement system

ProZorro during October 2020, the price of which amounted to more than
UAH 40 million. So, according to the results of the analysis, it was found that
more than 45 % of cases, customers avoided the publication of estimate
documentation.

Thus, information from the electronic public procurement system
confirms that in repeated cases, customers evade publishing the estimate
documentation of the contract, instead posting in ProZorro other, much less
«informative» annexes to the contract – cost calculations, summary estimates,
price agreement protocols, scope of work, to be completed, financing plans
and other general calculations that do not contain detailed information about
the cost of building materials, as well as the cost of their delivery. This makes
it impossible to fully assess customers’ compliance with the principles of
maximum economy, efficiency and proportionality in the use of budget funds.

It should also be borne in mind that, despite the legal mechanisms provided
for by the current legislation of Ukraine, guaranteeing the right of everyone
to access information held by subjects of power and other administrators of
public information (in particular, they are enshrined in Article 34 of the
Constitution of Ukraine, the Law of Ukraine «On Information» , as well as in
the Law of Ukraine «On Access to Public Information»), so judicial practice
shows that unscrupulous customers in repeated cases refuse to provide
estimate documentation for the performance of works (services) for repair
(construction) at the request of subjects [2 – 6].

It should be noted that the drafters of the draft Law proposed amendments
to Article 10 of the Law of Ukraine «On Public Procurement», which oblige
customers of work (services) for repair (construction)to upload all estimate
documentation to the web portal of the Authorized Body in case of purchase
of work (services) for repair (construction) within three days from the date
of the conclusion of the contract.

Thus, we can conclude that the revealed tendency of customers’ evasion
in publishing estimate documentation contradicts the principles of public
procurement, which are regulated by the Law of Ukraine «On Public
Procurement», in particular, the principles of openness and transparency at
all stages of procurement, as well as prevention of corruption and abuse. The
lack of such information in the public domain on the web portal of the
Authorized Body limits control over the quality of contract execution, its cost,
as well as the potential overstatement of construction materials, work, etc.,
creates conditions for the spread of corrupt practices. Considering the above,
we can state that the proposed amendments to the Law of Ukraine «On
Public Procurement» are aimed at minimizing corruption risks and are designed
to strengthen public control over the conduct of procurement procedures and
the use of budget funds. The adoption of amendments to the draft Law will
prevent unscrupulous customers who deliberately hide separate annexes to
contracts containing important information on the volume and cost of materials
under contracts for the purchase of repair (construction) works (services).
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ANALYSIS OF CORRUPTION RISKS IN STATE BODIES

The regulatory and legal framework and its implementation by the National
Agency for the Prevention of Corruption and other state authorities show
several positive trends: a) In general, there is a complete package of
methodological documents required for assessing corruption risks (hereinafter
also «ROC») in the activities of government bodies, state-owned companies,
as well as private sector companies; b) The regulatory and legal framework
in this area has been working only for the second year, despite this, a
sufficiently high level of conformity of assessments of corruption risks at the
level of central executive authorities has been demonstrated based on
representative results.

Obviously, on about 12 pages of the Methodological Recommendations
for the preparation of anti-corruption programs of government bodies
(hereinafter, also «AK programs»), a certain number of generally technical
issues could be improved, because the document is only two years old, and
initially it can still be considered «Alive». The analysis of such moments is
set out in our recommendations as part of its study.

The effectiveness of OCD is much more limited by three external factors:
a) If the authorities are unwilling to conduct OCD, the National Agency for
the Prevention of Corruption can do little about it. It would be naive to believe
that one agency will be able to streamline all government bodies in this area
of jurisdiction properly. Despite the threatening corruption in Ukraine, many
high and low-level officials would essentially «cut off the hand that feeds
them» if ROC were properly conducted and disclosed the real (actual)
corruption risks; b) The regulatory framework sets its own limits. The Law
of Ukraine «On the Prevention of Corruption» [1] (hereinafter also «ZPK»)
does not provide for any deadlines or effective sanctions for the heads of
state authorities or state enterprises. Even a rigid legal framework could
never «compel» public authorities to conduct proper corruption risk
assessments. The result of OCD is quite mild in nature and controversial,
and it is almost impossible to formalize it in the form of a disciplinary or
similar offense. In addition to all of the above, detailing the obligations of
public authorities in the Law of Ukraine «On the Prevention of Corruption»
could increase the responsibility of their leaders (by introducing the instructions
of the National Agency for the Prevention of Corruption in accordance with
part two of Article 12 of the ZPK); c) Given that the assessment of corruption
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risks existed in As a formal requirement within the anti-corruption regulatory
framework for many years prior to 2014, such an assessment was never
carried out in practice, but rather a «copy and paste» method. Thus, the
perception of corruption risks by civil servants (and citizens) is the same as
that of corruption, and their assessment is the same as investigations by law
enforcement agencies.

Given the above external constraints, the progress made by the National
Agency for the Prevention of Corruption in such a tight timeframe can be
commended. It is obvious that the level of internationalization (absorption) of
OCD processes in government bodies differs significantly. The following
main areas where donors could support the National Agency for the Prevention
of Corruption in order to improve the ROC system can be identified: their
minimization (as the success of several countries in this direction shows) b)
Ease of use and consistency (uniformity) of the Methodological
Recommendations should be strengthened, improved or supplemented with
new documents of a legislative (regulatory) nature to further define didactic
attitudes (structure, content, register of keywords, diagrams, synopses, key
technical issues, readable language and thought, etc.); c) During the first
year of its operation, the National Agency for the Prevention of Corruption
generally provided consulting support and conducted a desk study of reports
on the results of assessing corruption risks. From now on, the National Agency
for the Prevention of Corruption can expand its personnel and organizational
capacity to cover the following aspects: 1) Conducting in-depth quality checks
of R&D projects (analysis of draft reports based on the results of assessing
corruption risks for their compliance with formal requirements, reliability, and
also, they provide only a limited picture of what corruption risks can really
be); 2) Carrying out its own R&D work in priority areas (to minimize the risk
of «conflict of interest» in government agencies that assess corruption risks
through self-assessment); 3) Developing the ability to assess sectoral risks
by training employees to identify these sectoral risks and developing lists of
these sectoral risks for ROC.

In addition to everything mentioned above, there is a certain request for
donor support from individual authorities for their ROC. It should also be
remembered that corruption risk assessments have their own limitations, given
that stakeholders may lack the will to conduct them. Most likely, the ROC
will also be unable to help informal networks of political elites attracted to
large corruption schemes. Moreover, a lack of human or budgetary resources
can often slow down reform efforts. Despite this, the ROC keeps the
necessary level of awareness and discussion about the existing corruption
risks. Moreover, OCD allows you to gradually move forward, albeit in small
steps,  because  the  impact  of  such  an  assessment  may  not  be  noticeable
immediately. In general, it is worth considering the possibility of attracting
donor support for the proposed future initiatives above.

Thus, based on the results of the generalization of the identified corruption

risks, it should be noted that state authorities today are trying to pay attention
to a proper analysis of the external environment when conducting risk
assessments and to identify corruption vulnerabilities in their activities. At
the same time, unclear definitions and descriptions of identified external
corruption risks, their factors and measures to eliminate them should be
attributed to the significant shortcomings of the reports of some public
authorities, compiled based on the results of the assessment of corruption
risks and included in anti-corruption programs. Vague formulations of identified
external corruption risks, their factors and measures to eliminate them in the
anti-corruption program of a public authority may indicate a formal approach
to assessing corruption risks in government bodies, and as a result, this prevents
a complete and qualitative analysis of corruption vulnerabilities of the body’s
activities. Despite the fact that the practice of preparing and approving anti-
corruption programs has been normatively introduced and has been fully
functioning in Ukraine since 2018, the results of summarizing the proposals
of the authorities regarding external corruption risks, which consist in the
imperfection of regulatory legal acts, indicate the formal approach of the
subjects of approval in assessment of the corruption vulnerability of their
activities. The National Agency for the Prevention of Corruption is not directly
involved in the assessment of corruption risks, which is carried out by the
subjects before the adoption of anti-corruption programs. The instruments of
influence of the National Agency for the Prevention of Corruption, provided
for in Art. 12 of the Law, is the possibility of inconsistencies in the anti-
corruption program with the provision of mandatory proposals and comments,
the conduct of scheduled and unscheduled inspections of state bodies, in
particular regarding compliance with Art. 19 of the Law «On the Prevention
of Corruption», as well as the possibility of introducing binding orders on
violation of legal requirements regarding ethical behavior, prevention and
settlement of conflicts of interest, other requirements and restrictions provided
for by the Law, protection of whistleblowers.
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